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INFORMATION GIVEN TO PROSECUTING 
OFFICER AS PRIVILEGED COMMUNI- 
CATION. 


In the recent case of Pecue v. West, de- 
cided by the New York Court of Appeals, 
not yet reported, it is held that .a communi- 
cation in writing to a district attorney 
charging an individual with a crime is not 
absolutely privileged. If the circumstances 
of the communication are such that a jury 
might reach the conclusion that the sender 
was guilty of more than mere negligence 
or bad judgment and that he did not act in 
good faith, but recklessly and wantonly, not 
caring whether the charge was true or false, 
then malice may be inferred, though he had 
never seen the accused and bore him no ill 
will, The Court refers to a dictum in 
Klenck v. Colby, 46 N. Y. 427, 434, that 
“for the sake of public justice, charges and 
communications which would otherwise be 
slanderous are protected if made bona fide 
in the prosecution of an inquiry into a sus- 
pected crime.” However, the Court goes 
on to say: “But while no authority con- 
trols us, the tendency of our courts is to 


restrict the rule of absolute privilege rather 


than to extend it.” 

The ground on which communications to 
public officials are frequently held to be 
privileged is that of public policyr The rule 
is based upon the greatest good to the 


- greatest number, and is enforced for the 


purpose of encouraging the disclosure of 
crime to the proper officials so that it may 
be punished. If the rule of privilege were 
abolished, private individuals would hesi- 
tate to communicate with public officials for 
fear of being subjected to suits for dam- 
ages in case the public prosecution failed. 
It will appear from the following authori- 
ties that the rule of privilege is quite gen- 
erally recognized and applied. 

That persons who inform official persons 
of the supposed commission of an offense 





are protected by the rule of privilege, and 
that such protection extends even to the dis- 
closure of such facts to a triend, not in 
office, who ‘advised such person what to do, 
is held in 1 Greenleaf on Ev., § 350. 

Communications made by a complaining 
witness to the prosecuting attorney concern- 
ing his knowledge of matters relating to the 
probable guilt or innocence of the defend- 
ant are privileged, and cannot be given in 
evidence over his objection in an action 
against him for malicious prosecution, 
Matson v. Michael, 81 Kans. 350. 

In Mueller v. Radebaugh, 79 Kans. 306, 
it was ruled that a communication to an 
officer of the law charging a person with a 
crime made in an honest effort to recover 
stolen property and for the purpose of de- 
tecting and punishing the criminal is priv- 
lieged. 

It is held in State Ex Rel v. Tune, 199 
Mo. App. 404, that the disclosure of a let- 
ter written by citizens to a complaint board 
cannot be compelled in an action in libel by 
the persons against whom the letter com- 
plained, against the writers. 

Upon a motion to dismiss a writ of error 
upon the ground that the district attorney 
had been instructed by the attorney general 
to dismiss it, it was held in United States 
v. Six Lots of Ground, Fed. Case No. 
16,299, that the correspondence between the 
district attorney and the attorney general 
was confidential in its nature and cannot 
be cited by third persons. . 

That it is immaterial that the words were 
also spoken to persons other than the pros- 
ecuting officer, or to the prosecuting officer 
in the presence of third persons is held in 
Vogel v. Cruaz, 110 U. S. 311; Gabriel 
v. McMullin, 127 Iowa 426. 

In a criminal prosecution, the private 
stenographer of the attorney general cannot 
testify, for the purpose of contradicting a 
witness, to statements made by that witness 
to the attorney general while engaged with 
the witness in preparing the case for prose- 
cution. The Court states that the attorney 
general should not be required to disclose 
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facts coming to his knowledge for the use 
of the state in the prosecution of the ac- 
cused, nor can his private stenographer do 
so, as to permit this would be prejudicial to 
the public interests, and would in many 
cases defeat the ends of public justice. Nor 
can the witness who made the communica- 
tion be asked to state what he had said upon 
this occasion to the attorney general. The 
Court goes on to hold that in public prose- 
cutions, witnesses for the state or those giv- 
ing information to the prosecuting officer 
will not be permitted to disclose whether or 
not they have given information to such 
officer, that such communications are re- 
garded as secrets of the state or matters: the 
disclosure of which would be prejudicial to 
the public interests; they are, therefore, 
protected, and all evidence thereof excluded 
from the motives of public policy. State 
vs..Brown, 2 Marv. (Del.) 380. 

There is ample authority holding that the 
theory upon which such communications are 
held privileged is that public policy requires 
that citizens be free to lay before the proper 
officers facts disclosing the commission of 
crimes. Vogel vs. Gruaz, 110 U. S. 311; 
Oliver vs. Pate 43 Ind. 132; Michael vs. 
Matson, 81 Kans. 360; Worthington vs. 
Scribner, 109 Mass. 487. Where the facts 
have been disclosed evidence relative thereto 
is excluded, not for the protection of the 
witnesses or of the party in the particular 
case, but upon general grounds of public 
policy because of the confidential nature of 
such communications. Vogel vs. Gruaz, 
110 U. S. 311; Worthington vs. Scribner, 
109 Mass. 487. 

» | Greenleaf on Ev., Sec. 250, the class 
of cases is treated in which evidence is ex- 
cluded from motives of public policy, name- 
ly, “secrets of state, or things the disclosure 
of which would be prejudicial to the pub- 
lic interests. These matters are either those 
which concern the administration of penal 
justice or those which concern the adminis- 
tration of the government ; but the principle 
of public safety is in both cases the same.” 

B. 








NOTES OF IMPORTANT DECISIONS. 





DUTY OF STREET RAILWAY TO PRO- 
TECT PASSENGER FROM INJURY BY 
CROWD BOARDING CAR.—It is the duty of 
a street railway company to use extraordinary 
diligence to afford protection to passengers 
from any injury which might reasonably be 
anticipated as arising from outside sources. 
Where the servants of the company in charge 
of a car carrying passengers have knowledge 
that a crowd of persons daily assemble at a 
certain time near the terminus of the line for 
the purpose of becoming passengers on the 
returning cars of the company, and that such 
persons stampede to board the cars before the 
cars reach the terminus, and overcrowd the 
entrances to the cars, and struggle and push 
against one another in their efforts to enter 
the cars, the servants of the company in charge 
of the car have, from such knowledge, reason 
to anticipate that a female passenger on the 
car, having no knowledge of such custom, who 
has arisen from her seat and gone upon the 
platform for the purpose of alighting, will be 
injured by the crowd attempting to board the 
car in the customary manner, and where the 
servants fail to use the required diligence to 
protect her, and she is, as a result of such fail- 
ure, injured by the crowd when struggling and 
fighting to board the car, the company has 
failed to afford to her the protection to which 
she is legally entitled. A failure by the ser-- 
vants of the company to warn the passenger 
of such danger after she has gotten upon the 
platform of the car might amount to negli- 
gence. Georgia Ry. & P. Co. v. Murphy, Ga. 
App., 110 S. E. 680. 





CARRIER’S LIABILITY TO PASSENGER 
WHO FELL WHEN SHE STEPPED ON 
FOOT-STOOL PLACED ON SLANTING 
GROUND.—In the case of Davis v. Kelly, 237 
S. W. 698, decided by the Supreme Court of 
Arkansas, it appeared that defendant’s train 
was late and over-ran the station platform; 
that the plaintiff, a woman 4% years of age 
and weighing 200 pounds, was a passenger on 
the train and desired to alight at this stop; 
that she protested against alighting at such 
place and the brakeman assured her that she 
could alight safely and that he would assist 
her; that relying thereon she stepped on the 
foot-stool, which had been placed for her on 
slanting ground; that the foot-stool tilted so 
as to cause her to fall and incur the injuries 
complained of. It also appeared that the brake- 
man knew that the foot-stool was not on level 
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ground. It was held that the carrier was lia- 
ble, and a verdict in favor of the plaintiff for 
$3,000 was sustained. In part the Court said: 

“We think this testimony makes a case of 
liability; mot that it is negligent to stop a 
train where there is no platform for the use 
of passengers, but because there was a plat- 
form here which the passengers were not per- 
mitted to use. There may be no such thing 
as an absolutely safe place for passengers to 
enter and leave trains, and for this reason the 
court erred in telling the jury, in the oral in- 
struction, that the railroad was under the duty 
of furnishing a safe place; but the undisputed 
testimony shows that within less than 100 feet 
of the place used for debarking there was a 
much safer place than the one used. The plat- 
form was a permanent structure; it was level; 
and there was no danger of its tilting. More- 
over, the undisputed testimony shows that the 
distance from the lower step of the car to the 
footstool was at least 8 inches greater than 
the distance would have been from the lower 
step of the car to the platform. The use of 
the platform gave reasonable assurance of 
safety, and the only reason stated by the brake- 
man for not pulling the train up to it was that 
the train was already late.” 





INSURANCE POLICY HELD NOT TO 
COVER ROBBERY FROM VAULT ALREADY 
OPENED.—A policy of insurance covering 
loss by robbers from within the general in- 
closure reserved for the use of officers or em- 
ployees, from an officer while transferring 
money from a vault outside the inclosure to 
the inclosure, and by compelling an officer to 
unlock or open the safe or vault, is held in 
New Amsterdam Casualty Co. v. Iowa State 
Bank, (C. C. A.) 277 Fed. 7138, not to cover 
money taken by robbers from the safe or vault 
which had been previously opened preparatory 
to taking the money to the inclosure for the 
day’s business. The inclosure referred to in 
the first clause was held not to include the 
vault, in view of the provision of the second 
clause. In passing on this question the Court 


_ said: 


“The language of clause C (1), which has 
been quoted, is relied upon by the insured as 
indemnifying it against this loss, as it inter- 
prets the word “inclosure” in the clause defin- 
ing a robbery “from within the banking in- 
closure reserved for the use of the officers or 
office employes of the assured” to mean all 
that part of the banking room, except the lobby 
used by the bank’s customers. In this view the 
vault is considered as a part of the inclosure. 
The first clause of paragraph C, if it stood 
alone, might be thus construed, but such a 
construction makes the following clause of this 
policy lead to an absurd result. The words 
“the premises” in that clause had already been 
defined in clause A as the banking room de- 
scribed in the schedule, and the schedule de- 
fined the location of the building at 603 Locust 
street in Des Moines, Iowa. Clause C (2) 





therefore has the same effect as if it read as 
follows: 

“‘From an officer or office employe of the 
assured while transferring money or securities, 
during the assured’s regular office hours, either 
way between the portions of the banking room 
(including the vault) which were not occu- 
pied by the lobby and any safe or vault which 
is described in the schedule as located in the 
banking room at 603 Locust street, and is 
also located in the lobby.’ 

“There was no safe nor vault located in the 
lobby, and such a location for a bank’s safe 
or vault is unusual and perhaps unknown and 
woudd be exceedingly inconvenient as well as 
dangerous to the safety of its contents while 
being transferred to and from it. This con- 
struction also impairs the ordinary meaning 
and scope of the words used in clause C (3) 
because if clause C (1) insured against any 
robbery from within the vault, or the safe or 
chest within the vault provided one or more 
of the bank’s officers or office employes was 
present and regularly at work, it was needless 
to add in clause C (3) a more particular de- 
scription of one kind of such robbery—that is, 
a robbery by compelling an officer or employe, 
at some time when an Officer or employe was 
present and regularly at work, to unlock and 
open the safe or safes or vault.” 





JUVENILE COURT ACT HELD VALID— 
The case of Ex parte Peterson, 187 N. W. 226, 
decided by the Supreme Court of Minnesota, 
upholds the Juvenile Court Act of that state 
against the contention that it does not provide 
for due process of law: the Court holding that 


_ the Act is not designed to punish, but to rescue, 


a delinquent child. The Court explains its 


position as follows: 

“The act is condeded by appellant to be con- 
stitutional and valid as applied to dependent 
and neglected children; but delinquent child- 
ren are claimed to be in another class. It is 
said that when children commit crime the state 
cannot lay hold of them, except by due process 
of law, as usually administered by criminal 
courts under our Constitutions, state and fed- 
eral; for a child may no more than an adult 
be deprived of liberty or punished for crime 
without a trial in the ordinary way by jury’. 

“The principle is now rather firmly estub- 
lished that, for its protection and the good of 
the child, the state may, through its courts, 
place the child in charge of some person or 
institution for proper training and support. It 
matters little whether the danger to the child 
and society comes because of the fault of others 
or that of the child. The right of the state to 
step in and save the child is the same. In that 
view the restraint put upon the child cannot be 
regarded as punishment for crime. Children 
are alWays under more or less restraint. In 
the parental home and in school they may not 
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come and go as they please. And so when it is 
necessary for the state to step in and perform 
the parental duty the liberty of the child may 
be circumscribed. In this case the petition 
under which the juvenile court acted did not 
charge Alice with crime. Indeed, definition of 
delinquency in the act includes matters other 
than crimes. In this jurisdiction it was settled 
in State v. Brown, 50 Minn. 353, 52 N. W. 935, 
16 L. R. A. 691, 36 Am. St. Rep. 651, that ad- 
judging a child delinquent and commiting it to 
the custody of a state appointed guardian was 
not an imprisonment or punishment for crime. 
Many authorities supporting that view are 
therein cited, and the contrary doctrine, so 
forcibly expressed in People v. Turner, 55 Iil. 
281, 8 Am. Rep. 645, is noted and disapproved. 
In the Brown case the procedure which per- 
mitted a child to be commited to the reform 
school without a jury trial was also held not 
repugnant to constitutional guarantees. To the 
cases cited therein it is only necessary to add 
Robison v. Wayne Circuit Judges, 151 Mich. 315, 
115 N. W. 682, and Commonwealth v. Fisher, 
218 Pa. 48, 62 Atl. 198, 5 Ann. Cas. 92, wherein 
all the questions raised by appellant are fully 
answered.” 








THE THEORY OF THE PLEADINGS 
IN CODE STATES—Parr IL.* 


States Which Have Abandoned the Re- 
quirements of a Theory of the Pleadings.* 
—The courts of Wisconsin once rigidly 
held to the doctrine of a definite theory of 
the pleadings being required. In the earlier 
case of Supervisors v. Decker** this require- 
ment was stated in positive language. There 
the action was for embezzlement of public 
funds, but it was not clear from the com- 
plaint whether it was for trover or for 
money had and received. Plaintiff asserted 
that if the action could not be sustained as 
one for trover, it should be for money had 
and received, treating as surplusage the al- 
legations and averments of fraudulent rep- 


*Part I of this article was printed in last 
week's issue of the Journal. 


(32) Distinction is made between those states 
which once followed the theory and later aban- 
doned it, and those states which never followed 
it to any considerable extent. 

(33) (1872), 30 Wis. 624. This case greatly 
influenced later cases in other states, as In- 
diana, Missouri, New York, etce., which held 
the doctrine of the theory of the pleading, the 
ease being quoted freely. 





resentations and fraudulently withholding 
money from plaintiff. To this position the 
Court strongly reacted, as follows: 

“We have often held that the inherent 
and essential differences and peculiar prop- 
erties of actions have not ben destroyed, 
and from their very nature cannot be. * * * 
It cannot be ‘fish, flesh, or fowl,’ according 
to the appetite of the attorney preparing the 
dish set before the court.” 

But beginning in 1909, a succession of 
Wisconsin cases** completely abandoned the 
doctrine of Supervisors v. Decker, and de- 
cidedly different language was used as to 
the “inherent and essential differences and 
peculiar properties of actions.” In one of 
these cases, that of Bieri v. Fonger, the 
court recognizes the more liberal spirit in 
interpreting codes of procedure, and attrib- 
utes this partly to “the progressive tendency 
to broaden the judicial vision.” 

An equally noticeable instance of aban- 
doning the requirement of a theory of the 
pleadings, after once having given it a trial, 
is to be seen in the courts of the State of 
Kansas. In Grentner v. Fehrenschield** 
the Kansas Supreme Court, in very emphat- 
ic terms, laid down the requirement of the 
theory of the pleadings, quoting freely from 
the Indiana decisions. In that case, the com- 
plainant Fehrenschield was joint owner with 


(34) Bieri v. Fonger (1909), 139 Wis. 150, 120 

. W. 862; Bannen y. Kindling (1910), 142 Wis. 
613, 126 N. W. 5, and Bruheim y. Stratton (1911), 
145 Wis. 271, 129 N. W. 1092. 

In the first case, an action for assault and 
battery, plaintiff's allegations that defendant un- 
lawfully entered upon her land and solicited 
criminal conversation were treated as surplus- 
age 

The Bannen case was one for specific perform- 
ance of an agreement changing a partnership 
into a torporation in which plaintiff should be 
admitted, but had been excluded. Though spe- 
cific performance was not granted, the bill was 
retained on other grounds and relief given. 

The last case involved trespass to lands in 
Minnesota and cutting down and appropriating 
timber to defendant's. use. On suit being 
brought in Wisconsin, defendant’s contention 
that this was a local action failed, the court 
treating the averments of trespass to land as 
surplusage, and allowing recovery on the alle- 
gations of conversion of the timber. This case 
virtually overruled Dessert L. Co. v. Wadleigh 
(1899), 103 Wis. 318, referred to in Bieri v. 
Fonger, supra, and the language in that case 
was very emphatic, as follows: “It is just as 
necessary today as it ever was that a suitor 
should so state his cause of action that the 
court may determine whether it be ex contractu 
or ex delicto. * * * The plan of ‘hitting it if it 
is a deer, and missing it if it is a calf,’ does 
not prevail in legal proceedings.” 

(35) 1902), 64 Kans. 764, 68 Pac. 619. 
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one Gruntges of certain real estate, which 
was exchanged for other ‘property of an- 
other party, the exchange being negotiated 
by the nephew of Gruntges. After this had 
been done, plaintiff feeling he had not re- 
ceived a just share, brought this action, al- 
leging fraud on the part of the nephew, and 
praying that both he and Gruntges be held 
as trustees for plaintiff's interest. The trial 
court found plaintiff had not received an 
equitable share, although no fraud was 
proved, and plaintiff was permitted to re- 
cover. But this decision was reversed by 
the Supreme Court, holding in accordance 
with the Indiana decisions, which it quoted, 
that plaintiff not having proved his specific 
theory, was not entitled to recover. But 
in Cockerell v. Henderson*® a complete 
change of front was made by the Kansas 
Supreme Court. In that case the appellant 
brought an action to recover back the pur- 
chase price paid for certain corporate oil 
stock which was alleged to be worthless. 
The complaint averred that defendants 
were fraudulent in representing that ten to 
twenty-five barrels of oil were produced 
daily, and that the company owned a 
$19,000 leasehold. A verdict was directed 
for defendants on their demurrer, but this 
was reversed by the Supreme Court on the 
ground that it was immaterial whether 
plaintiff’s action was based upon the the- 
ory of fraud and deceit, or upon contract. 
Part of the opinion is pertinent with refer- 
ence to which theory was intended: 

“This discussion and controversy seem 
quite irrelevant, the only proper considera- 
tion being whether the petition states facts 
constituting a cause of action and whether 
the evidence was sufficient to justify the 
submission of the case to the consideration 
of the jury.”*" 

The courts of California have likewise 
abandoned, to some extent at least, their 
former decisions which adopted the theory 


(36) (1909), 81 Kans. 335, 105 Pac. 443. 


(37) In answer to the criticism, made in 8 
Michigan Law Review, 315-317, that the Cock- 
erell case, supra, n. 36, violdtes the common law 
distinction between actions ex contractu and ex 
delicto, it may be said that at common law no 
such distinction existed in reality, but was at 
most only a convenient classification. 


t 





of the pleadings.** A clear statement of 
the more liberal view in construing the 
pleadings, to give any relief the facts might 
warrant, appears in the case of Rogers v. 
Duhart.*® The complaint alleged that 
plaintiff was tenant of a certain uninclosed 
ranch, and that defendant had pastured 
large herds of cattle and sheep on the land, 
damaging plaintiff to a considerable sum. 
It was shown in evidence that plaintiff was 
not in possession of the ranch at the time 
the alleged trespass was committed. The 
briefs of respective counsel were devoted, 
chiefly, to a discussion of the question 
whether an action trespass quare clausum 
fregit could be maintained by one who was 
not in the actual possession of the land at 
the time the acts complained of occurred. 
The Court said it would be useless to try 
to reconcile the cases, as it was immaterial 
whether the facts alleged showed an action 
trespass quare clausum fregit, trespass wi 


(38) Two early cases decided by the Cali- 
fornia Court appear ac Llirst signt to iay down 
the requirement of a theory of the pleadings. 
‘anese .wWo cases are Hayes vy. Fine (1891), ¥1 
Cal. 391, 27 Pac. 7/2, ana suena Vista bruit & 
Vineyard co. v. Tuony (1899), 107 Cal. 243, 40 
Pac. 386. in the first case, the compiaint al- 
leged tne existence of an express agreement 
between plainiufts and defendants by which the 
rormer were to do certain iabor on an irrigation 
ditch, in return for whicn defendants would 
become tenants in common in the ditch and 
the water rights. Plaintiffs not being able to 
prove the express agreement, because of the 
Statute of Frauds, then attempted to show that 
they haa become such tenants merely by as- 
Sisting in the labor of eniarging the ditch. 
This contention or theory the court refused to 
adopt, saying it was inconsistent with plain- 
tiffs’ complaint; that having relied on the pur- 
chase theory they could not, on failure to prove 
it, adopt some other theory when the facts in 
the complaint did not warrant it. In the sec- 
ond case mentioned aboye, the plaintiff cor- 
poration alleged that it had been defrauded by 
the defendants in giving notes for $62,000 and 
cash of $10,000 for land which was actually 
worth only $36,000; it therefore asked to have 
the notes canceled, as well as a deficiency judg- 
ment and a foreclosure decree set aside. As 
plaintiff did not volunteer to return the land, 
the court was at a loss to know what theory 
plaintiff was suing on, saying that a party de- 
frauded might rescind and restore within a rea- 
sonable time all of the value which he had 
received, or he might affirm it and sue for the 
damages. Here the plaintiff did neither, but 
while keeping the property was suing to have 
the notes canceled and judgment and decree set 
aside. The court in denying plaintiff relief, used 
this language: “Every complaint in an action 
should be founded upon a theory under which 
plaintiff is entitled to recover and should state 
all of the facts essential to support such theory. 
Failing in these respects, it is radically defec- 
tive and does not state facts sufficient to con- 
stitute a cause of action.” This appears to be 
a clear statement of a requirement of the theory 
of the pleadings, but as pointed out above, ex- 
amination of the facts fails to reveal 
ground for recovery whatsoever; so that the 
ease is not inconsistent with later cases adopt- 
ing a more liberal rule. 


(39) (1893), 97 Cal. 500, 32 Pac. 570. 
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et armis, or any other technical form of 
action, ex delicto or ex contractu. The 
mere fact plaintiff in this particular case 
alleged he was not in possession was like- 
wise unimportant, as such averments would 
be treated as surplusage if there were other 
facts present entitling him to relief. The 
Court in part said: 

“The rigid formalism and subtle distinc- 
tions found in the rules governing the com- 
mon law forms of action are as inapplicable 
and inane under the modern plan of pro- 
cedure as the highly dramatic speech, sense- 
less repetitions, and symbolic gestures of 
the formule prescribed by the five forms 
of civil actions by the decemvirs of Ancient 
Rome.”’*° 


In the case of Bartley v. Fraser,*’ the 
District Court of Appeal, First District, 
adopts a liberal view of the pleadings of the 
plaintiff, based entirely upon the state- 
ment of facts in the complaint. There 
the plaintiff alleged the making of a writ- 
ten contract by which defendant Fraser 
was to transfer to plaintiff an undivided 
one-half interest in certain mining claims 
in Mariposa County, payments to be 
made in installments, when the deed, 
which was to be left in escrow with the 
defendant City and County Bank of San 
Francisco, would be delivered. Plaintiff 


(40) The reference is likely to the procedure 
under the Legis Actiones. The five actions of 
per Sacramentum, pignoris capionem, manus in- 
jecto, postulationem, and condictionem were 
equally full of pitfalls for the litigant as the 
common law actions of trespass quare clausum 
fregit, trespass vi et armis, de bonis asportatis, 
trover, assumpsit, etc. Because of these de- 
fects, the legis actiones later gave way to the 
Formulary and Libellary procedures, just as the 
old common law actions were abolished by the 
codes of procedure. But as in the Roman Law, 
so in the Common Law, judges still thought in 
terms of the older procedure. On the whole 
matter, see Dean Roscoe Pound, “Readings in 
the Roman Law and the Civil Law ae the 
Modern Codes,” and Roscoe Pound, “The End 
of Law Developed in Rules and Doctrines,” 27 
Harvard Law Review, 195 


So also in Bell v. Bank of California (1908), 
153 Cal. 234, 94 Pac. 889, the court expressly 
repudiated any requirement of a theory of the 
pleadings. Plaintiff sued to compel defendant 
to account for certain shares of stock deposited 
as pledgee. She made no tender for the stock, 
but repudiated the pledge transaction. claim- 
ing defendant had no right to the stock what- 
ever. Defendant had already disposed of the 
stock. and demurred on ground that, if the ac- 
tion were treated as one for conversion the 
statute of limitations had already run. While 
the demurrer was sustained, the court stated 
that no matter on what theory a complaint 
were framed, if it allered facts which entitled 
one to relief on some other theory, this would 
be given. 


(41) (1911), 16 Cal. App. 560, 117 Pac. 683. 





later, after going into possession, claimed 
to have ascertained that Fraser had “salt- 
ed” the mine, and therefore asked that 
Fraser and the bank be made to return 
the contract entered into. The California 
Constitution, Article 6, § 35, and the Code 
of Civil Procedure, §§ 392, 396, provided 
that real actions must be tried where the 
land lies, and that personal or transitory 
actions should be brought at the place 
where the defendant resided. ‘The Court, 
after deciding that the bank was not a 
necessary party to the suit, tried in vain to 
ascertain on what particular theory plain- 
tiff had brought his action, apparently 
being willing to regard it either as one in- 
volving land or a personal action against 
the defendant Fraser. It found, however, 
that whatever view it might take of the 
complaint-on the basis of the facts alleged, 
that plaintiff must bring his action in Mari- 
posa County, where defendant resided and 
where the land lay. 

It must be borne in mind that the princi- 
ple requiring a theory of the pleadings is 
not the same where the parties themselves 
have adopted a definite theory on the trial 
of the cause. Here on appeal no other the- 
ory should be permitted. Several California 
cases involve this point. In Tognazzini v. 
Freeman* the complaint was for wilful and 
wanton negligence on the part of defendant 
in operating his automobile whereby plaintiff 
was damaged. A new trial was granted on 
the ground that the instruction of, the trial 
judge was based on the theory of negligence, 
the Court stating, however, that if the par- 
ties and the Court had adopted a particular 
theory, whether of intentional wrong or neg- 
ligent wrong, they would be bound by it on 
appeal. So also in Gervaise v. Brookins,** 
in an action of ejectment, plaintiff alleged 
the rental value of the premises to amount 
to a certain sum, defendant’s answer not 
adequately denying this _ allegation. 
Plaintiff appealed on the ground that a 
finding of a lesser value was contrary to 


(42) (1912), 18 Cal. App. 459, 123 Pac. 540. 
(43) (1909), 156 Cal. 110, 103 Pac. 329. 


witha 





its 


ve = 


wv 


pr 
gr 
th 
th 
fo: 
tif 
cee 


ab: 
pre 


\ri- 


ind 
1Ci- 


ves 
rial 
he- 
nia 
Lt 
and 
ant 
tiff 
| on 
rial 
nee, 
par- 
ular 
1eg- 
t on 
ns,* 
ged 
unt 
not 
tion. 
it a 
y to 


540. 





eaiaha 





VoL. 94 


CENTRAL LAW JOURNAL 


409 








the admissions contained in the pleadings ; 
but the judgment was affirmed on the 
ground that the parties had tried the case 


‘on the theory that the value of the rents 


was in issue.** 

Summarizing the situation which pre- 
vails in California with respect to the the- 
ory of the pleadings, it may be said that 
according to the Buena Vista Company 
case,” “every complaint in an action 
should be founded upon a theory upon 
which the plaintiff is entitled to recover ;” 
but to determine the theory, the facts al- 
leged, and not the relief prayed for, will 
govern; and the mere fact’ that the com- 
plainant has alleged one theory, if his facts 
will warrant recovery on some other theory, 
will not be material.*° And if the parties 
have accepted a certain theory in the trial 
court, they will not be permitted to urge a 
different theory on appeal.*7 But these 
cases, where the parties themselves have de- 
cided on the theory on which the case is 
to be tried or argued, do not reach the real 
point concerning the theory of the plead- 
ings. This is, if the facts state an appar- 
ent theory and one less apparent, and the 
first is unproved, whether the court will 
permit relief on the less apparent. The 
New York Court in Ross v. Mather** where 
the plaintiff alleged breach of a warranty 
and likewise alleged fraud, but failed to 
prove the latter, denied recovery on the 
ground that plaintiff had not made out his 
theory of the pleadings. The doctrine of 
the Tuohy case,*® as decided by the Cali- 
fornia case, would apparently require plain- 
tiff to amend his pleading, rather than pro- 
ceed on the less apparent theory. 

South Carolina courts are gradually 
abandoning the illiberal method of inter- 
preting the code changes as to causes of 


(1896), 115 Cal. 297, 47 Pac. 

(45) Supra, n. 38. 

(46) Bartley v. Fraser, supra, n. 41; Bell v. 
Bank of California, supra, n. 40. 

(47) Tognazzini v. Freeman, supra, n. 42; 
Gervaise v. Brookins, supra, n. 43; Illinois Bank 
Vv. Pacific Ry., supra, n. 44. 

(48) (1872), 51 N. Y. 108, 10 Am. Rep. 562. 

(49) Buena Vista Fruit & Vineyard Co. v. 
Tuohy, supra, n. 38. 


(44) See also Illinois none v. Pacific Ry. 





In the earlier case of Proctor v. 
Southern Ry.*®® the complaint in an action 
against the railroad company alleged that 
defendant “wilfully, wantonly, and reckless- 
ly,” with intent to injure plaintiff, let off 
steam from its engine and blew the whistle, 
thereby frightening plaintiff’s team at a 
crossing, causing him. damage. It was not 
proved that defendant had _ intentionally 
caused the injury, but the lower Court in- 
structed the jury that recovery might be 
allowed for negligence. This instruction 
was held erroneous by the upper Court on 
the ground that the complaint, having 
charged an intentional injury, could not on 
that theory be maintained, after failure of 
proof, by proving a negligent wrong." It 
is difficult to understand, however, why the 
greater should not include the less, even in 
code pleading; and the later South Caro- 
line case of Furman v. Tuxbury Land & 
Timber Company, involving analogous 
circumstances, reached an opposite result 
from the Proctor case, in fact expressly 
overruling it. In the Furman case, the 
complaint was that Furman had “wilfully 
and in reckless disregard of plaintiff's 
rights,” under a general license to cut tim- 
ber, used certain steam skidders in remov- 
ing timber from plaintiff’s land. Defend- 
ant admitted using the skidders, but con- 
tended that under the terms of the license 
it was a “convenient method” of handling 
and removing timber, and on the trial this 
was proved. However, though plaintiff 
failed to prove defendant had acted wil- 
fully and wantonly, as alleged, recovery 
was permitted by the Court on the ground 
of negligence.** 


actions. 


(50) (1901), 61 S. C. 170, 39 S. BE. 851. 

(51) “While the system of code pleading is 
designed to obviate the asperities of some of 
the artificial and technical rules of the former 
System of pleading, we do not understand that 
it was intended to abrogate any of the funda- 
mental rules based upon common right.” 

(52) (1918), 112 S. C, 71, 99 S. EB. 111. 

(53) In the Furman case, supra, n. 52, the 
court after stating that the code required plain- 
tiff only to state the facts of his cause of action, 
added: “It follows that the same state of facts 
may give rise to a cause of action for either 
negligence or wilfulness or indeed for both. 
* * * In either event, the injured party ought 
not to be required to determine at his peril 
the state of mind of the wrongdoer. if he 
charge the greater wrong, and prove only the 
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The courts of Arkansas seem to have 
given up whatever part of the theory of the 
pleadings they once followed.** In Crow- 
der v. Fordyce Lumber Co.** plaintiffs 
brought an action to recover damages to a 
tract of land in cutting and removing tim- 
ber therefrom. They alleged that they were 
the owners of the land in reversion, after 
the expiration of a widow’s dower or life 
interest. Defendant, contending that this 
was an action of trespass to land, argued 
that plaintiffs could not maintain the ac- 
tion, for the reason that the complaint 
showed on its face that plaintiffs were not 
in possession. In answer to this the Court 
said that under the Civil Code of Practice, 
where forms of action were abolished, all 
that was necessary was to state facts suf- 
ficient to constitute a cause of action within 
the jurisdiction of the Court; adding that, 
while it was true under the common law 
procedure one must be in possession of 
land to recover in trespass, nevertheless in 
the case’ at bar the complaint could be con- 
strued as one to recover damages sustained 
to the reversionary interest, which at com- 
mon law might have to be sued for in an 
action in the case. The general tenor of 
this opinion appears to favor a more liberal 
view of construing the code with reference 
to a theory of the pleadings. 

In brief, it may therefore be said, that 
the foregoing Courts, because of the widen- 
ing of the “judicial vision,’ or because of 
stressing the pragmatic or practical consid- 
erations rather than the theoretical, as to 
code pleading, have recognized that their 
fermer well meant illiberality has not been 
in harmony with the better and increasingly 
more liberal view. In some of these juris- 
dictions, the change to the liberal stand- 
point has been more marked than others, 


lesser, the wrongdoer has suffered no prejudice; 
for if he come prepared to defend against the 
greater, he would be equally prepared to defend 
against the lesser.” This sound rule only fol- 
lows a similar rule in criminal procedure. 

See also Birt v. Southern Ry. (1910), 87 S. C. 
239, 69 S. E. 233. 

(54) Cf. Jones y. Minogue (1874), 29 Ark. 
637, 648, holding to the theory at least in equity, 
with the later case of Pindall v. Trevor (1875), 
30 Ark. 249, 260, rejecting it in equity. 


(55) (1910), 93 Ark. 392, 125 S. W. 417. 





but in general, it may be said, the progress 
has been forward. 


States Taking a Liberal View from the 
Beginning**—Inasmuch as the courts in 
these states take simply an opposite view 
of the general requirements of a cause of 
action from the courts of states which hold 
the theory of the pleadings, only brief men- 
tion need be made of them—sufficient to 
point out that the direful results, predicted 
by contrary minded courts, sure to follow 
from abandoning the theory, have not oc- 
curred. In Knapp v. Walker®’ we find the 
Connecticut Supreme Court permitting re- 
covery on contract, though the same cause 
of action was based on fraud, thus agree- 
ing with Mr. Justice Peckham’s dissent in 
De Graw v. Elmore.®** So also in Cole v. 
Jerman*® the same Court gave liberal con- 
struction to a pleading asking for the recov- 
ery of certain land, although if the action 
had been treated as one in ejectment, as it 
would have been under a more illiberal 
view, plaintiff would have been defeated.*° 
And in the case of Grimes v. Greenblatt® 
the Colorado Supreme Court permitted re- 
covery for false imprisonment besides mali- 
cious prosecution, although the action was 
labeled the latter, the Court stating that the 
code of procedure required only a concise 
and plain statement of the facts, without 
unnecessary repetition. And in Brown vy. 
Baldwin® the highest Court of Washington 
permitted an action to quiet title, even 
though defendants were in possession of 
the land, recognizing that at common law 
plaintiff would have been nonsuited and 
compelled to pursue his action at law in 
ejectment. Even though the proceeding 
was equitable in its nature, the Court said 
if it became necessary in the trial of the 

(56) These states, with the introduction of 
codes abolishing forms of actions, took general- 


ly a more liberal view, in harmony with the 
spirit of the reformed procedure itself. 


(57) (1900), 73 Conn. 459, 47 Atl. 655. 

(58) (1872), 50 N. Y. 1. 

(59) (1904), 77 Conn. $74, 59 Atl. 425. 

(60) In accord: Morehouse v. Throckmorton 


(1899), 72 Conn. 449, 44 Atl. 
Thornton (1900), 73 Conn. 1, 


(61) 
(62) 


747; Dunnett v. 
16, 46 Atl. 168. 


(1910), 47 Colo. 495, 107 Pac. 1111. 
(1907), 46 Wash. 106, 89 Pac. 483. 
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cause to determine a purely legal right, the 
Court, as it had always done, would call a 
jury to try out that question.** In Black 
v. Minneapolis & Northern Elevator Com- 
pany* the Supreme Court of North Dakota 
stated that though an action for conversion 
would not lie to recover for a seed lien 
on certain wheat because the plaintiff had 
no possession at the time, yet the action 
would be retained on the theory of a spe- 
cial injury to his lien rights if adequate 
proof appeared. The Court recognized the 
distinction between abolishing the differ- 
ences as to remedies under code pleading, 
and yet preserving the rights under the sub- 
stantive law. So in the case of Ricks v. 
Brooks®* the Supreme Court of North Car- 
olina ranged itself with the more liberal 
states. In that case, if the action were to 
be treated as one for the correction of a 
certain deed or for its reformation, the 
weight of the evidence would necessarily 
have had to be greater; but if it were to be 
treated merely as a proceeding to set the 
instrument aside, less evidence would have 
been necessary. The Court adopted the 


more liberal .viewpoint consistent with 
the facts alleged and proved, stating 
pertinently : 


“There is a wide difference between the 
statement of a defective cause of action; 
that is, when no cause of action is stated, 
and the defective statement of a cause of 
action, * * * Pleadings should be liberally 
construed for the purpose of determining 

(63) Cf. the New York case of Jackson v. 


Strong, spra, n. 9, where it was held that, if a 
jury trial was necessary, the equitable action 


. must be dismissed and plaintiff pursue his rem- 


edy at law. In Browder vy. Phinney (1902), 30 
Wash. 74, 70 Pac. 264, relief for wrongful ‘and 
forcible eviction was granted on an unacknow- 
ledged lease, where the lessee had taken pos- 
session and the lessor had accepted rent for 
two months, even though under the old system 
of procedure an action of law could not have 
been brought, but only a suit in equity. See 
also Williams v. Snow (1920), 109 Wash. 329, 
186 Pac. 861. 


(64) (1897), 7 N. D. 195, 73 N. W. 90. 
(65) Accord: Miller v. National Elevator Co. 
(1915), 155 N. W. 871 (N. Dak.). In Lehman v. 


Coulter (1918), 40 N. D. 177, 168 N. W. 724, 
it was held error not to permit the defendant’s 
request for a jury trial, where the action was 
to foreclose a chattel mortgage. From this it 
would seem that in North Dakota if the initial 
proceeding is equitable. and facts appear re- 
quiring decision by a jury, the plaintiff must 
proceed at law. 


(66) (1920), 179 N. C. 204, 102 S. E. 207. 





their effect. and with a view to substan- 
tial justice between the parties.” 

The courts of Nevada likewise follow the 
more liberal practice. A case showing this 
is Waters v. Stevenson.** The complaint 
alleged that defendant wilfully and unlaw- 
fully entered upon the mines of plaintiff 
and extracted therefrom and converted to 
his own use 640 tons of ore of the value of 
$16,000. Defendant admitted the facts as 
alleged, but said he. had entered through 
mistake. Consequently, the only question 
was with reference to the amount of dam- 
ages plaintiff should recover, as it appeared 
that one Armstrong, as lessee of plaintiff 
before defendant’s conversion, had re-as-— 
signed to the plaintiff after defendant’s tor- 
tious entry. The Court in delivering its 
opinion stated it was a matter of no prac- 
tical consequence which theory was tech- 
nically correct, as the result in any event 
must be in accordance with the facts alleged 
and proved.® 

In brief, it may be said that besides the 
foregoing jurisdictions, the doctrine of the 
theory of the pleadings does not obtain in 


the following states: Oregon,’® Idaho,” 
Oklahoma,’? Iowa,** Ohio,’* Montana," 
Arizona,"* and Wyoming.”? 

(67) Accord as to liberal view: Blackmore 
v. Winders (1907), 144 N. C. 212, 56 S. E. . 
Brewer v. Wynnd (1911), 154 N. C. 467, 70 S. 
E. 947; Muse v. Motor Co. (1918), 175 N. Cc. 
466, 95 S. E. 900. 

(68) (1878), 13 Nevada, 157. 

(69) In the Waters case, supra, n. 68, the 


court said: “Whether the pleader intended to 
allege trespass to the land, or trespass de bonis, 
or trover, the result is that the plaintiff is 
entitled to recover just such damages as are 
allowable Rg the facts alleged and proved 
which mak the whole case.” 

(1919), 94 Ore. 292, 185 Pac. 746 

Bates v. Capital State Bank’ (1910), 18 
Idaho 429, 110 Pac. 277; Rauh v. Oliver (1904), 
10 Idaho 3, 77 Pac. 20; Elliott v. Collins (1898); 
6 Idaho 266, 55 Pac. 301. 

(72) State National Bank v. Ladd (1917), 162 
Pac. 684 (Okla.). In Byeson v. Territory (1909), 
10 Okl. Cr. 677, 103 Pac. 532, a vigorous per 
curiam opinion stated that “justice demands 
that in the administration of law its processes 
should never be allowed to become a game of 
skill between contending counsel There has 
been enough of this in the past. It has resulted 
in the miscarriage of justice in many cases 
and contempt for courts in the public mind.” 


ig Hollenbeck v. “Ristine (1898), 105 Iowa 
488, N. W. 355, 65 Am. St. Rep. 306. 
Cray” Gartner v. Corwine (1897), 57 Oh. St. 


246. 48 N. EB. 945. 

(75) Cassidy v. Slemons & Booth ese), 41 
26, 109 Pac. 976: Haskins v. No. Pac. 
Ry. (1909), 39 Mont. 394, 102 Pac. 988: Raymond 
v. Blancerass (1908), 36 Mont. 449. 93 Pac. 648. 

(76) Randolph (1908), 11 Ariz. 


71. 

(77) Garber v. Spray (1917), 25 Wyo. 52, 164 
Pac. 840, laving down rule in justice court, but 
ed of opinion favors more liberal view gen- 
erally. 


Sandoval vy. 
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It may be safely asserted, therefore, that, 
including the states which have abandoned 
the requirement of a definite theory of the 
pleadings, the great weight of authority and 
the general tendency at present. is not to 
maintain such doctrine in code states ; what 
the situation is in common law jurisdictions 
is beyond the scope of this paper. 

Summary and Conclusion—The doctrine 
of a theory of the pleadings, it is submitted, 
is open to several criticisms: 

1. In the first place, courts which re- 
quire the theory do not seem to grasp the 
distinction between actions and remedies. 
The legislatures, in drafting codes of pro- 
cedure, did not intend to abolish the rem- 
edies then existing, but merely the actions 
or the machinery whereby the litigant was 
given his remedy. Under the old method, 
it was fresuently the case that a suitor was 
disappointed because he brought an action 
at jaw and proved at the trial that he was 
entitled to an equitable remedy, and vice 
versa, or that he misconceived the nature 
or form of his action at law. It was un- 
doubtedly the purpose of the legislatures to 
avoid such disappointments, involving ex- 
pense and delay, by permitting a party to 
state the facts upon which he based his 
“primary right” and the acts or omissions 
violating that right, requiring the court to 
award the proper remedy. A similar prac- 
tice obtained in the later Roman law pro- 
cedure, in the Libellary, where there was 
no general demurrer or general denial, but 
where it was the function of the court to 
determine the legal sufficiency of the plead- 
ings presented. In other words, even with 
the introduction of codes of procedure, a 
wrong violating a primary right, whether 
one in rem or in personam, still gives rise 
to a secondary right, either legal or equita- 
ble, and entitles the party wronged to either 
a legal or an equitable remedy. What the 
legislatures did undertake to change or 
abolish was the distinction between the 
legal actions themselves and between them 
on the one hand and equitable proceedings 
on the other. But the remedies awarded 





by the courts were not to be affected, be- 
cause the remedy is no part of the action 
or suit, but is the result of such action or 
suit. 


2. Such a doctrine as the theory of the 
pleadings becomes more untenable when it 
is recalled that the codes generally provide 
that a complaint shall be demurrable when 
“it does not state facts sufficient to consti- 
tute a cause of action,” while there is no 
provision that it shall be demurrable when 
it fails to proceed upon a definite theory. 

3. Under the requirement of such the- 
ory, one must often bring and prosecute at 
the same time two cases on alternative the- 
ories of the same controversy.** The in- 
convenience and expense of such practice 
need no comment. 


4. The fear that harmful results would 
follow the abandoning of the requirement 
of a theory of the pleadings, has proved 
to be without foundation. Even though the 
basis of the action be fraud, with the allega- 
tion of other facts, and the fraud be un- 
proved but recovery permitted by proof of 
the facts alleged, it cannot be said that the 
defendant has been surprised. As said by 
the dissenting opinion in De Graw v. El- 
more, supra, the defendant undoubtedly 
understood the facts alleged, besides the 
fraud, and should have been upon his 
guard to make his defense in case the fraud 
was not proved. 


5. The function of pleadings should be 
to give notice to the respective parties of 
the claims, defenses, and cross demands as- 
serted by their adversaries, and the pleader 
should not be held to state all the legal 
elements of his claim.”® 

6. Where the initial proceeding was 
equitable, and it is later found some ques- 


(78) See the cases of Murphy v. Brewing Co. 
(1908), 81 Neb. 223, 115 N. W. 761 and Same vy. 
Same (1908), 81 Neb. 219, 115 N. W. 763. Also 
the cases of Genau v. Abbott (1903), 68 Nebr. 
117, 93 N. W. 942 and Genau v. Roderick (1903), 
4 Nebr. Unoff. 436, 94 N. W. 523. Cf. the sen- 
sible way in which the English Court of Ap- 
eals dealt with the theory of the pleadings 
n MacMillan & Co. yv. Dent (1907), 1 Ch. io7, 
138. 3 soe, hate _saatsen, gon Dean Pound, 

e quette o ustice,” Nebr. ° ° 
Assn. (1908), 231. nabehes pt 

(79) Dean Pound, “Some Principles of Pro- 

cedural Reform,” 4 Illinois Law Review, 497. 
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tion must be determined by a jury, instead 
of dismissing the case and compelling the 
party to begin another suit, as would be 
required under the theory of the pleadings, 
a jury should be called to determine the 
point and the suit should be retained.*° 

7. As to the contention that no recovery 
should be permitted ex contractu where the 
cause of action was treated as one ex delicto, 
it may be answered that at common law 
there was no such inherent distinction be- 
tween actions, but only a mere convention- 
al arrangement, which should not be main- 
tained to deny recovery where the facts 
alleged are definitely proved, whether they 
savor of tort or contract.“ 

8. And with reference to the assertion 
that the theory of the pleadings leads to a 
definite issue and certainty in the trial of 
the cause, it may be answered that such is 
not always the case; for the general issue 
pleas and the common counts did not inform 
the court of the issue involved and ex- 
trinsic evidence was frequently necessary. 
Apparently no great hardship resulted, 
either with reference to the parties, the 
court, or the jury. 

9. It is also difficult to understand why 
the greater should not include the less, in 
code pleading as well as elsewhere, so that 
where an express contract is declared upon 
and only an implied one is proved, recovery 
should be allowed. 

In brief, those courts which have aban- 
doned or rejected the theory of the plead- 
ings, apparently have no difficulty admin- 
istering justice equally as well as those 
courts which follow the theory. The courts 
following such a doctrine are still dom- 
inated by what Mr. Justice Holmes has so 
aptly termed “the inability of the seven- 
teenth century common law to understand 
or accept a pleading that did not exclude 
every misinterpretation capable of occur- 
ring to an intelligence fired with a desire 

(80) “If it becomes necessary in the trial 
the court, as it has always done, may calls 


jury to try out that question.” Brown v. Bald- 
win, supra, n. 62. 


(81) The only exception would be where the 
Statute of Limitations would be involved. 





to pervert.”** It is hoped that more 
judges will realize that the function of law 
is to serve as a means to an end and not an 
end in itself; and that so far as pleadings 
are concerned, record worship and the “eti- 
quette of Justice” will be given up and the 
substantial rights of the parties emphasized. 
E. F. ALBERTSWORTH. 
Laramie, Wyo. 


(82) Paraiso v. United States (1907), 207 U. 
S. 368, 372, 52 L. Ed. 271, 28 Sup. Ct. Rep. 127. 








FIXTURES—BOWLING ALLEYS. 





J. H. GERLACH CO. v. NOYES 





134 N. E, 612 





Supreme Judicial Court of Massachusetts. 
March 8, 1922. 





Bowling alleys weighing 3,000 pounds each, 
and fastened to the building in which they 
were installed by screws, and solidiy built into 
the building, were, as between the tenants and 
the owner of the premises, in the absence of a 
contrary intention by the parties, a part of the 
real estate, although they were fixtures which 
could have been removed during the tenancy; 
and where the lease provided that alleys con- 
structed by the tenants should be deemed af- 
fixed to the realty, and not removed except on 
the lessor’s written order, the tenants could 
not, by executing a contract of conditional sale, 
transfer to the seller any greater right to re- 
move them than they possessed. 





William Flaherty and William T. McCarthy, 
both of Boston, for plaintiff. 

Wendell P. Murray and John H, Rogers, both 
of Boston, for defendant, 


CARROLL, J. By a written instrument dated 
July 16,1155, the defendant leased to Peterson 
& Steele certain premises for the term of five 
years beginning October 1, 1915. The lease 
provided: 

“It is agreed between the parties hereto that 
any and all alleys which may be constructed by 
or for the party of the second part (Peterson 
& Steele) in and upon said premises shall be 
deemed to be and be affixed to the realty and 
shall not be removed therefrom except upon 
the written order of the lessor.” 

In January or February, 1916, Peterson & 
Steele, hereafter called the tenants, entered 
into possessions of the premises, and in Feb- 
ruary, 1916, J. Magann & Co. sold to them by 
conditional sale bowling alleys, which were 
later installed on the premises. This condi- 
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tional sale agreement was in writing and 
contained the stipuation: 


“It is agreed that said personal property 
shall not be so attached or fixed to said biild- 
ing as to become part of the realty, and under 
no circumstances shall they be deemed so at- 
tached.” 

In May, 1916, another agreement of the same 


tenor between the parties was executed and 
recorded with the city clerk of Chelsea. These 
agreements were assigned to the plaintiff as 
security in August, 1916. The tenants assigned 
their interest in the real estate lease to the 
Metropolitan Amusement Company, to which 
assignment the defendant assented, reserving 
his rights against the tenant “for future pay- 
ments thereunder.” In September or October, 
1916, the tenants failed to pay according to 
the terms of the conditional sale agreement, 
and when they where in default J. Magann & 
Co. demanded that it be allowed to enter and 
remove the alleys, which demand was refused 
by the defendant. The jury viewed the prem- 
ises. There was evidence that an agent of the 
vendor informed the defendant before the sale 
of the alleys, that he was about to sell the 
bowling alleys to the tenants on a conditional 
sale or lease, under which agreement the alleys 
were to remain the property of the seller until 
paid for; that the defendant gave him no in- 
formation of the terms of lease, or of the provi- 
sions concerning the alleys. There was also 
evidence that J. Mangann & Co. had no notice 
of this provision of the lease. The action is in 
tort for conversion. There was a verdict for 
the plaintiff. 

_ In constructing the alleys a leveling strip 
called the foundation was laid. To this found- 
ation strips of maple were secured and the 
alleys, each weighing 3,000 pounds, were fast- 
ened to the building by screws and “solidly 
built into the building.” Between the tenants 
and the owner of the premises, the alleys, in 
the absence of evidence showing a contrary 
intention by the parties, were of such a nature 
and so fastened to the building that they were 
a part of the real estate, although they were 
fixtures which could be removed during the 
tenancy. Hanrahan v. O’Reilly, 102 Mass. 201. 
See Hook v. Bolton, 199 Mass. 244, 85 N. E. 175, 
17 L. R. A. (N. S.)699, 127 Am. St. Rep. 487. 
Unless there was an agreement or evidence 
showing an intention that the articles were to 
remain personal property, they became in re- 
spect to the land owner a part of the freehold 
and were not personal property Stone v. 
Livingston, 222 Mass. 192, 110 N. E. 297; Noyes 
v. Gagnon, 225 Mass. 580, 114 N. E. 949. If the 
articles sold to the tenants under the condi- 
tional sale were so annexed or wrought into 





the reality that they became a part of it, at 
common law the landowner would prevail over 
the seller. In Clary v. Owens, 15 Gray, 522, the 
mortgagor in possession purchased mill wheels 
to be attached to a mill on the premises, it be- 
ing agreed between him and the builders that 
the wheels should remain the personal prop- 
erty of the builder until paid for; it was held 
that the mortgagee could hold them, and in 
considering the contention that the property 
could not be claimed by the mortgagee, the 
Court said at page 525: 


“If this position were tenable, it would fol- 
low that the mortgagor could convey to anoth- 
er a right in the mortgaged premises greater 
than he could exercise himself. * * * And we 
think it is not in the power of the mortgagor, 
by any agreement made with a third person 
after the execution of the mortgage, to give 
to such person the right to hold anything to 
be attached to the freehold, which as between 
mortgagor and mortgagee would become a part 
of the realty.” 


This principle has been followed in many 
cases. Hunt v. Bay State Iron Co., 97 Mass. 
279; Thompson y. Vinton, 121 Mass. 139; Tar- 
bell v. Page, 155 Mass. 256, 29 N. E. 585. In 
the case at bar, although the question of the 
right to remove the alleys does not arise be- 
tween mortgagor and mortgagee, the purchas- 
ers of the articles were the defendant’s ten- 
ants and under the express terms of the lease 
they had no right to remove the alleys without 
his written consent; and as between the ten- 
ants and the lessor, the alleys, when attached, 
were no longer personal property and were not 
fixtures which could be removed during the 
term. They were a part of the realty and 
could be removed only by the defendant’s writ- 
ten consent. In our opinion the tenants could 
not transfer to another a greater right against 
the landlord than they themselves possessed, 
and could not give to another the right to 
enter upon the defendant’s premises in viola- 
tion of the agreement they had made. The 
tenant in this respect has no greater rights 
than the mortgagor in possession has against 
his-mortgagee, and the tenants could not con- 
fer upon J. Magann & Co., or their assignee, 
the right to enter upon the premises in viola- 
tion of the terms of the lease. 

In Jennings v. Vahey, 183 Mass. 47, 66 N. BE. 
598, 97 Am. St. Rep. 409, and in Henry N. 
Clark Co. v. Skelton, 208 Mass. 284, 94 N. EB. 
399, the articles were personal chattels or mere 
furniture which did not become a part of the 
realty and these cases are distinguishable on 
this ground. In the case at bar we are con- 
cerned with property which was so incor- 
porated into the building that it became a part 
of it; and under the covenant in the lease, 
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the tenants could not remove it, even during 
iae term of the tenancy. In our opinion, they 
could not transfer such a right to their vendor. 
See Raddin v. Arnold, 116 Mass. 270; Ridge- 
way Stove Co. v. Way, 141 Mass. 557, 6 N. E. 
714; Southbridge Savings Bank v. Exeter Ma- 
chine Works, 127 Mass. 542; Natural Autoforce 
Ventilator Co. v. Winslow, 215 Mass. 462, 102 
N. EB. 705; Ellis v. Glover & Hobson, Ltd., 
(1908), 1 K. B. 388. 

The fact that the conditional sale agreement 
was recorded under St. 1912, c. 271 (see now 
G. L. c. 184, § 13), does not help the plaintiff. 
That statute has application only to heating 
apparatus, plumbing, gas ranges and other per- 
sonal property of a like kind. See Babcock 
Daids Corporation v. Paine, 239 Mass. —, 134 
N. E. 342. It follows that the agreement be- 
tween the seller and the tenants, as against 
the owner of the building, standing by itself, 
did not give the plaintiff the right of removal. 
The bowling alleys were real estate and not 
personal property and by the terms of the lease 
could not be removed; the defendant’s requests 
that because of the provisions in the lease the 
tenants could give the plaintiff no right to 
treat the alleys as personal property, or remove 
the same, should have been given, and the 
charge, so far as it was inconsistent with this 
request was error. 

There was evidence that in September, 1915, 
before the alleys were installed, a salesman 
of J. Magann & Co. consulted the defendant 
and informed him that he was selling the alleys 
to the defendant on the conditional sale plan, 
the property to be owned by J. Magann & Co. 
‘until paid for. If the jury believed this evi- 
dence, they might find that, with knowledge 
of the contract between Magann & Co., and the 
tenants, the lessor permitted the vendors to 
place the alleys in the building in ignorance 
of the conditions and terms of the real estate 


lease; that the defendant was estopped to pre- . 


vent the plaintiff from removing them; that 
under the circumstances it was the defendant’s 
duty to speak, and not by his silence lead the 
seller to believe that it could hold the alleys 
as its own until paid for, in accordance with 
the terms of the agreement between the seller 
and the tenants. See Silver v. Roberts Garage 
Co., 239 Mass. —, 134 N. E. 610; Day v. Caton, 
119 Mass. 513, 515, 20 Am. Rep. 347; Briggs v. 
Boston & Worcester Railroad Corporation, 9 
Allen, 54. If the defendant had knowledge of 
this conditional sale agreement between the 
seller and the tenants, the defendant would 
be bound by it. See Searle v. Roman Catholic 
Bishop of Springfield, 203 Mass. 493, 89 N. E. 
809, 25 L. R. A. (N. S.) 992, 17 Ann. Cas. 340; 
Southbridge Bank v. Exeter Machine Works, 





supra, 127 Mass. 545; Hunt v. Bay State Iron 
Works, supra; Trask v. Little, 182 Mass. 8, 
64 N. E. 206; Dolliver v. Ela, 128 Mass. 557, 
559. There was testimony tending to show 
that the defendant knew of this agreement 
between the seller and his tenants, and in view 
of this evidence a verdict could not be directed 
for the defendants. 
Exceptions sustained. 


Note—Bowling Alleys as Fixtures.—In the case 
of Hanrahan v. O’Reilly, 102 Mass. 201, it is held 
that bowling alleys, with their usual appurte- 
nances, erected by a tenant, with the consent of 
the landlord and for the purpose of profit, in a 
room leased “for hall purposes,” are trade fix- 
tures which the tenant may remove before the 
end of his term, although they are nailed to the 
floor, and the drawing of the nails will do some 
injury to the building. 

To the contrary, it is held in O’Brien v. Kuster- 
er, 27 Mich. 289, that a bar, bar fixtures, cup- 
board, bowling alley ways and racks, attached by 
a tenant to a building occupied by him as a 
saloon under a lease, are permanent fixtures, so 
annexed to the freehold as to belong to it and 
become the property of the landlord, and not to 
be removable by the tenant’s vendees. 
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QUESTION No. 209. 

A and B are both registered patent attorneys 
admitted to practice before the United States 
Patent Office. A is a member of the Bar of 
this. state; B is not a lawyer. A and B desire 
to form a co-partnership and open an office 
under a tirm name to act as “Patent and '‘l'rade- 
Mark Attorneys,” but not as Counselors at Law, 
and the following situation may arise: 

(1) The firm of A and B file an application 
for a patent for a client, which becomes in- 
volved in interference. From a decision ren- 
dered by the Commissioner of Patents, an ap- 
peal is taken to the Court of Appeals of the 
District of Columbia by A, who alone could 
prosecute the appeal. 

(a) Would it be misconduct for A to divide 
the fees for such an appeal with his partner B? 

(b) Would it be improper to bill the client 
for such an appeal in the firm name? 

(2) In connection with the business of such 
partnership, A may be called upon to institute 
suit for infringement of a patent in the Fed- 
eral Courts. 

(a) Would it be misconduct for A to divide 
the fees received in such suit with B, his part- 
ner? 
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(b) Would it be improper to bill the client in 
such case for services rendered in such suit in 
the firm name? 

(3) In connection with the business of such 
co-partnership it may become necessary for A 
to incorporate a company in this state to manu- 
facture an invention. 

(a) Would it be misconduct for A to divide 
his fees received from such incorporation with 
B, his partner? 

(b) Would it be improper to bill the client 
for such services in the firm name? 

AxswWiu No, 20%. 

In the opinion of the Committee, the office of 
an attorney admitted to the practice of the law 
is of such nature, personal in qualifications and 
responsibilities, that it cannot properly be made 
the subject of a partnership between one who 
is admitted to its privileges, and charged with 
its responsibilities, and subject to its discipline, 
and one who is not. Each of the matters cov- 
ered by the respective inquiries involves a pro- 
fessional service, whether in court or not, pe- 
culiar to the lawyer’s office, which is not within 
the professional function of a registered patent 
attorney who is not an attorney at law; and 
the «authority conferred by registration as a 
patent attorney does not extend to the perform- 
ance of any of the services suggested in the 
inquiry. 

For these reasons it appears to a majority 
of the Committee that a partnership in which 
one member is not a lawyer cannot properly be 
formed to conduct these functions or perform 
these serv’ces: and a3 a conse ence a pro ver 
answer to each of the questions is that in the 
opinion of a majority of the Committee, the 
course suggested is not professionally proper. 








HUMOR OF THE LAW. 





“Ah suttingly is glad to see yo’ out of dat 
horspittle, Sam. What done happen to yo’ in 
dar?” 

“Ah done had max bones X-rayed.” 

“An’ Ah bets a fivespot dey was loaded.”— 
American Legion Weekly. 





“Yassuh, mah Sambo am a perfect gemmum, 
even if we-all do get into a spat now an agin. 
Yassuh, he nevah hits me where it shows.”— 
The Orange Owl. 





“I want to get permission to commit suicide,” 
said the wild-eyed visitor. 

“We don’t issue permits of that kind,” said 
the police official, nonchalantly, “but if you are 





dead set on committing suicide I guess you 
can find a bootlegger about the neighborhood 
who will accommodate you.”—Globe-Democrat. 





A little girl wrote the following composition 
on men: 

“Men are what women marry. They drink 
and smoke and swear, but don’t go to church. 
Perhaps if they wore bonnets they would. They 
are more logical than women, also more z0o- 
logical. Both men and women sprang from 
monkeys, but the women sprang farther than 
the men.”—Ladies’ Home Journal. 





“Your honor, I was not intoxicated.” 

“But this officer says you were trying to 
climb a lamp-post.” 

“I was, your honor. A couple of cerise 
crocodiles had been following me around all 
day and I don’t mind telling you that they 
were gettihg on my nerves.”—Birmingham Age- 
Herald. 





“IT hear he has been beating his wife up 
lately.” 

“The brute! Why don’t they jail him?” 

“Oh, I mean he has been getting up first 
and cooking the breakfast in the morning.”— 
American Legion Weekly. 





The minister was loud in his praise of the 
fat and juicy bird his colored host served for 
dinner, and finally he asked: “Where did you 
get such a fine goose as that?” 

“Pahson,” replied his host, “when you 
preaches a good sermon ah doan ax you whar 
you got it. Ah hopes you’ll have de same con- 
sideration fo me.’—Boston Transcript. 





The Boss—“I’m afraid you are not qualified 
for the position; you don’t know anything 
about my business.’ : 

Applicant—“Don’t I, though! I am engaged 
to your stenographer.”—Boston Transcript. 





A good-looking bachelor sheriff had to serve 
an attachment on a beautiful widow. He said: 
“Madam, I have an attachment for you.” The 
widow informed him that she reciprocated his 
attachment. The bachelor, getting anxious, 
said: “Madam, you misunderstand me; you must 
proceed to Court.” “Because,” said the widow, 
“it is leap year—but I should prefer you to do 
the courting.” “Madam, madam, this is no 
time for trifling—justice is waiting.” “The 
justice,” said the widow. “Oh! he must wait, 
I prefer you!” The deputy sheriff fled —Law 
Notes, London. 








VIIM 


Aadmnethaywwwwewe = oe 


— 4@ tO 6060 OR Seen f 


duewew wa Aw A ail omer enw 


aa oa o> ota oo ot a ot 


oa @. 


Cw 


oe 


~~ = w& 


= 








VitM 





VoL. 94 


CENTRAL LAW JOURNAL 


417 








WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts, 





Copy of Opinion in any case referred to im this Digest 
may be procured by sending 25 cents to us or to the 
West Pub. Co., St. Paul, Minn. 
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1. Automobiles—Collision.—If in approaching 
a buggy from behind a motorist in good faith 
believed, and had reasonable grounds to believe, 
that the buggy would draw to the right and give 
him space to-pass, and while the motorist had 
his car under control, anticipating that the bug- 
gy would move to the right, he suddenly tound 
that it would not so move, and that he must 
either imperil the safety of himself and machine 
or that of the buggy, and he chose the latter 
course and struck the buggy, the law is for 
the driver of the buggy, unless the accident 
would not have happened but for his neuxli- 
gence, in which event the law is for the motor- 
ist.—Ware v. Saufley, Ky., 237 S. W. 1060. 

2. License.—Under St. 1912, c. 400, requir- 
ing the application for the registration of a 
motor vehicle to be made by the owner where 
the seller of an automobile has retained title 
until it is fully paid for, it may be registered 
in the name of either the vendor or the vendee, 
and need not be registered in the names of both. 
—Temple v. Middlesex & B. St. Ry. Co., Mass., 
134 N. E. 641. 

3. Negligence.—Where automobile driver, 
On approach of automobile from opposite di- 
rection, became enveloped in a cloud of dust, 
which obscured his vision, and thereupon threw 
off his power, applied his brake and brought 
his car to a full stop, unconsciously swerving 
to the left side of the road, the mere fact that 
he was on the wrong side of the road did not 
make him negligent.—Johnson v. Prideaux, 
Wis., 187 N. W. 207. 

4. Railroad Crossing.—A co-employe of 
the driver of a small one-seated automobile, 
who is standing upon the running board of 
the automobile facing forward on the side of 
the machine towards the direction from which 
a train is approaching, is required to look and 
listen for approaching trains, and, if he fails 
to do so, or to notify the driver of the danger, 
if any, his negligence contributes to the in- 
jury.—Sieffert v. Hines, Neb., 187 N. W. 108. 

5. Railroad Crossing.—The driver of an 
automobile is the person having the duty to 
look and listen for a train on approaching a 
railroad crossing and to keep his vehicle under 

















control at a dangerous crossing, and he cannot 
delegate that duty to a passenger riding with 
him and excuse his failure to look im one direc- 
tion by the fact that the passenger was look- 
ing in that direction and should have warned 
him if a train was in view.—State v. Bland, 
Mo., 237 S. W. 1018. 

6. Registration.—Where an executory con- 
tract for the purchase of an automobile was 
supported by a consideration, even though such 
contract was ineffective for the purpose of de- 
livery of possession because the purchaser had 
not complied with the registration statute, yet 
it was sufficient to support a cause of action by 
the purchaser for damages for faiiure to deliv- 
er.—Curry v. lowa Truck & Tractor Co., lowa, 
187 N. W. 36. 

7. Bankruptey — Foreign Corporation. — 
Comp. Laws Alaska 1913, § 660, avoiding con- 
tracts made with a citizen of that district by a 
foreign corporation or company failing to com- 
ply with statutory provisions as to filing state- 
ments or certificates, has no application, where 
neither of the parties to the contract was a 
citizen of Alaska, and failure to file such state- 
ments furnishes no ground for striking out a 
claim in hankruptcy based on such a contract. 
—Cobb v. McDonald-Weist Logging Co., U. S. 
Cc. C. A, 278 Fed. 165. 


8. Lease and Fixtures.—Where a bankrupt, 
wthout complying with Personal Property Law, 
N. Y., § 44, had transferred a stock of goods, 
lease, fixtures, and good will for $3,000, $1,000 
of which was for the lease and fixtures, and 
was the fair value thereof, and the lease and 
fixtures were returned to the receiver in the 
same condition as when the transferee received 
them, he was entitled to be credited with $1,000, 
the valuation of the lease and fixtures.—Iin re 
Nostrand Leather Goods Shop, U. S. D. C., 278 
Fed. 210. 

9. Lien.—Where property passing into the 
possession of the bankruptcy court on the bank- 
ruptey of W. B. F. & Co., a firm consisting of 
two men and two women, was claimed by ven- 
dors under a contract attempting to give a 
lien, it was immaterial that the contract was 
with the two men, individually and as partners 
under the firm name of W. B. F. & Co.; the sale 
being to, and the agreement with, the firm now 
in bankrtupey.—In re Friend, U. S&S. C. CG A, 
278 Fed. 153. 

10. Mortgage.—Even if a mortgage given 
by the bankrupt was voidable when executed, 
the trustee in bankruptcy cannot have a sale 
thereunder set aside where, more than four 
months before the bankruptcy, the mortgage 
had been validated, either by a conveyance 
expressly subject thereto or by failure to as- 
sert the defense in a foreclosure suit, though 
the decree of foreclosure and the sale thereun- 
der were subsequent to th bankruptcy.—-Pro- 
ducers’ Naval Stores Co. v. McAllister, U. S. C. 

















C. A., 278 Fed. 138. 
11. Preference.—Where claimants, buyers, 
executed lawful acceptances approximately 30 


days before delivery of the goods, payable to 
the bankrupt’s order, and subsequent to the 
receipt of the money and prior to bankruptcy, 
the bankrupt delivered the goods due through 
a warehouse and warehouse receipts, the bank- 
rupt’s creditors enjoyed the fruits of the money, 
and the trustee cannot seize such goods as a 
voidable preference.—In re Will v. Connell Co., 
1. & D.C. 278 Fed. 288. 


12. Banks and Banking—Conversion of De- 
posit.—Where a corporation's president drew 
checks in its funds and deposited them with 
the defendant bank to his own account, while 
the defendant could not have taken the deposits 
in payment of a private debt without being lia- 
ble, yet, where it had no notice, either actual 
or implied, it is not liable for failng to deter- 
mine that the proceeds of such checks deposited 
are properly applied to the affairs of the cor- 
poration.—McCullam v. Third Nat. Bank, Mo., 
237. S. W. 1051. 


13. Proceeds from Stolen Goods.—Where a 
hotel clerk, in charge of guests’ valuables, stole 
and sold jewelry belonging to M, and under an 
alias deposited with plaintiff bank, not the 
amount received for the jewelry, but a sub- 
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stantial sum, the acquisition of which was not 
explained, held, that it was a reasonable deduc- 
tion that the fund was a part of proceeds of 
the larceny and should go to defendant M.—Emi- 
grant Industrial Sav. Bank v. Foye, N. Y., 192 
N. Y. S. 898. 

14. Special Deposit—-Where purchaser of 
corporate bonds deposited the purchase price 
in a bank payable to the corporation’s order 
the deposit to be used for the construction of a 
new mill and equipment therefor, and the bank 
guaranteed that it would be so used, the status 
of the deposit after bank had appropriated it 
in satisfaction of the corporation’s debt to the 
bank was not affected by the lapse of time be- 
tween such appropriation and the appointment 
of a trustee in bankruptcy for the corporation. 
—Turkington v. First Nat. Bank, Conn., 116 
Atl. 241. . 


15. BiEs and Notes—Holder in Due Course. 
—The presumption that plaintiff was holder of 
a note in due course no longer exists under 
Negotiable Instruments Law, § 98, after proof 
that the note was unenforceable between the 
parties because of fraud, and the burden is 
then on the plaintiff to introduce evidence he 
was a holder in due course for value.—Wein- 
stein v. Schneider, N. Y., 192 N. Y¥. S. 897. 


16. “Negotiated.”"—In Uniform Negotiable 
Instruments Act, § 30, declaring an instrument 
is negotiated when it is transferred from one 
person to aother in such manner as to consti- 
tute the transferee the holder, the term “trans- 
fer” is not synonymous with delivery or exe- 
cution and delivery, but is given its technical 
meaning in the act as a change of ownership 
taking place after the instrument has become 
an obligation, so that section does not require 
§ 52 of the act, defining a holder in due course, 
to be so construed as to make a payee of the 
note a possible holder in due course, contrary 
to the terms of the latter section.—Britton 
Milling Co. v. Williams, S. D., 187 N. W. 159. 


17.——Notice.—Where the officers of the in- 
dorsee trust company who discounted a note 
had acquired information of a dispute as to the 
amount before they discounted the note, and 
while they were acting as officers of another 
corporation, and had such knowledge present 
in their minds when they discounted ‘the note, 
the indorsee is charged with notice of the de- 
fense.—Title Guarantee & Trust Co. v. Pam, 
N. Y., 134 N. E. 525. 


18. Purchaser for Value—A bank which 
issues and pays in due course a negotiable 
certificate of deposit as consideration for a note 
is a “purchaser for value."—Bank of East 
Chattanooga v. Clayton, Ala., 90 So. 899. 


19. Sale of Past Due Note.—Civ. Code 1910, 
§ 4537, providing that. when one of two inno- 
cent persons must suffer loss by the fraud of 
a third person, the loss must fall upon him 
who put it in the power of the third person to 
inflict the injury, does not apply to negotiable 
instruments purchased or received after ma- 
turity, as the law presumes that there is some 
good reason why past due paper was not paid. 
—Stanton v. Washington Loan & Banking Co., 
Ga., 110 8S. E. 918. 


_20. Carriers of Passengers—Alighting.—Neg- 
ligence of a motorman opening the door for a 
passenger to alight before the car had come to 
a full stop, but while its motion was claimed 
to be so smooth as to be imperceptible to a 
passenger injured in attempting to alight there- 
from after dark, held for the jury.—Hibler v. 
Kansas City Rys. Co., Mo., 237 S. W. 1014. 


21.——Alighting.—Negligence is’ not inferable 
from the fact that a passenger fell in alight- 
ing from a street car because, as claimed by 
her, of the height of the running board from 














the ground.—Kinnarney y. Mflford & U. St. Ry. 
Co., Mass., 134 N. E. 614 
22. Charities — Condition Subsequent. — 


Where a will gave real estate subject to a life 
estate and personal property to a charitable 
association for specified charitable purposes and 
required it within one year after the probate 
of the will to deliver to the executors a bind- 
ing agreement to perform the conditions and 





requirements therein, and provided that title 
to the land should be divested if it failed to 
deliver such agreement, or, having delivered it, 
violated or failed to perform it, and the asso- 
ciation did not learn of the gift and its condi- 
tions for almost three years, and the executor 
had then died, and his successor had not been 
appointed, the conditional provision held suf- 
ficiently complied with by subsequently deiiv- 
ering the required agreement.—Woman’s Sea- 
man’s Friend Soc. v. Boston Y. W. C. A., Mass., 
134 N. E. 601. 

23.——_Constitutional Law—Display of Ban- 
ners.—An ordinance, authorized by Burns’ Ann, 
St. 1914, § 8655, cl. 31, prohibiting the display 
of banners, placards, ete., on the streets, does 
not restrain free interchange of thought and 
opinion or the right to speak, write, or print 
freely as guaranteed by Const. art. 1, § 9; the 
restrictions being such that all may enjoy the 
use of the streets—Watters v. City of Indian- 
apolis, Ind., 134 N. E. 482. 

24. Police Power.—Acts 1920, c. 20, § 1, 
requiring certain employers to provide wash- 
rooms for employes after 30 per cent or more of 
employes decide by a vote to ask and notify 
the employer to provide such washroom, held 
unconstitutional, being a delegation of legis- 
lative power in violation of Const., § 60.—Com- 





monwealth v. Beaver Dam Coal Co., Ky., 237 
S. W. 1086. 

25. Contraets—Good Will. — A verbal con- 
tract, whereby parties who are officers of a 


state bank sell a majority of the capital stock 
of the bank and agree not to again engage in 
the banking business in the village where the 
bank is located, is valid, and, if the vendors 
violate the agreement, they may be enjoined 
from continuing such violation. — Farmers’ 
State Bank v. Petersburg State Bank, Neb., 187 
» Te Py 8 

26. Corporations — Corporate Existence. 
Where the charter of a corporation was for- 
feited under Rev. St. 1919, § 9813, for corpora- 
tion’s failure to make annual report under 
§ 9809, and to register annually and pay regis- 
tration fees under §§ 9807 and 9811, the stock- 
holders could not attack existence of the cor- 
poration in receivership proceedings after rein- 
statement by receiver’s payment of the fee re- 
quired by § 9815, since the matter of the for- 
feiture of the corporate rights of the corpora- 
tion is a matter between the state and the cor- 
poration.—Laird v. Pan-American Lumber Co., 
Mo., 237 S. W. 1047. 

27. Service of Process.—The mere presence 
of an agent in the state while not transacting 
business for the corporation, as for instance 
where he conducts business of his own, is not 
sufficient to give the court jurisdiction by serv- 
ice on such agent under St. 1919, § 2637.—Tet- 
ley, Sletten & Dahl v. Rock Falls Mfg. Co., Wis., 
187 N. W. 204. 

28. Transfer of Stock—In an _ action 
brought to compel the registration of a trans- 
fer of a stock certificate genuine and regular 
on its face, the answer must be responsive to 
the issue tendered by the plaintiff, and defenses 
cannot be interposed which go to an independ- 
ent cause of action not appearing on the face 
of the certificate or the transfer and which was 
not raised when the certificate was offered for 
registration, relating to the original issue of 
the stock, or to private disputes between con- 
tending owners in which the corporation is not 
concerned.—Luitwieler v. Luitwieler Pumping 
Engine Co., N. Y., 192 N. Y. 8. 891. 


29. Ultra Vires Act.—Where plaintiff was 
pledgee of sufficient stock in a corporation to 
give him control of the corporation, which con- 
trol formed part of the value of the pledge, he 
was entitled to resist the transfer of the cor- 
poration’s property and assets to another cor- 
poration pursuant to a conspiracy to deprive 
him of control, and was not estopped to do so 
by the pledgor’s consent to the transfer; there 
being no privity between them when the con- 
sent was given.—Murrin v. Archbald Consol. 
Coal Co., N. Y., 134 N. E. 663. 


30——-Venue Statute.—St. 1919, § 2619, subd. 
6, placing venue of actions against any other 
corporation “existing under the law of this 
state” in the county in which it is situated or 
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has its principal office or place of business or 
in which the cause of action or some part there- 
of arose, includes foreign corporations, and 
subdivision 7, providing for venue in any county 
designated in complaint against nonresident, 
does not apply to a foreign corporation, as it 
relates only to actions not enumerated in other 
subdivisions.—State v. Circuit Court, Wis., 186 
N. W. 

31. Elections—Certificate. — Under Ky. St., 
§ 1471, requiring a voter who desires to vote 
for a person not on the ballot to do so “by writ- 
ing with a black lead pencil under the designa- 
tion of the office, the name of such person and 
placing to the right of such name an (X) 
mark,” a rubber stamp with a candidate’s name 
cannot be used to vote for a person whose name 
does not appear on the ballot.—Bingham v. 


Johnson, Ky., 237 S. W. 1077. 
32. Eleetricity—Discontinuance of Service.— 
Where contract for electric power provided 


that consumer should deposit a certain amount 
before connection of service at premises, which 
could be applied by the power company upon 
any unpaid bill, the company was not required 
to apply the deposit in payment of a bill due 
and still continue to give service.—Arnold v. 
Alabama Power Co., Ala., 90 So. 909. 


33. Negligence.—In an action for burning 
a telephone exchange by electric current from 
power transmission lines, the court properly 
refused to charge that, if defendant’s telephone 
wire was no nearer its transmission line than 
the best regulated concerns of defendant's char- 
acter placed them, and the transmission line 
was being operated as the best trans™mission 
lines are operated, defendant would not be lia- 
ble, the use of the methods, appliances, etc., 
used by the best regulated concerns of defend- 
ant’s character not being conclusive that negli- 
gence did not intervene as the proximate cause 
of the injury.—Alabama Power Co. v. Davidson, 
Ala., 90 So. 915. 


34. Fixtures—Steam  Boiler.—Steam boiler, 
used principally to heat building on adjoining 
tract, held part of building in which installed.— 
Ferdinand vy. Earle, Mass., 134 N. E. 603. 


35. Injunection—Good Will. — Injunction is 
proper to restrain violation of a stipulation in 
a sale contract of a taxicab business that the 
seller would not engage in such business with- 
in 12 months.—Saxon v. Parson, Ala., 90 So. 904. 


36. Insuranece—Description of Property. 
Except as to personal property that has a dis- 
tinct and definite abiding place, a description 
in an insurance policy as to the location of the 
property, although it may be a warranty in 
praesenti, is not, in the absence of an express 
stipulation, a promissory warranty that the 
property will remain in the location described. 








—Waters v. Nebraska Mut. Ins. Co., Neb., 187 
N. W. 125. 
37. “Kiting” of Checks.—Assuming that a 





loss through the “kiting” of checks by a bank 
cashier is covered by fidelity insurance indem- 
nifying against loss through wrongful abstrac- 
tion, insurer was not liable for the amount paid 
by insured bank under a compromise with the 
trustee in bankruptcy of one whose checks were 
kited by the bank cashier, on the theory that 
repayments by the bankrupt of advances on 
such checks were voidable preferences, in the 
absence of an adjudication of facts necessary 
to establish receipt by the bank of voidable 
preferences.—Bristol Trust Co. v.. National 
Surety Co., Conn., 116 Atl. 251. 


38. Military Service—Where a life insur- 
ance policy provided that it shall be incontest- 
able after one year, except for military or 
naval service in time of war, which service re- 
quires the written consent of the president of 
the insurance company and the payment of an 
extra premium not exceeding 3 per cent of the 
face of the policy, but does not definitely fix 
such increased premium, and that without such 
consent the amount payable thereunder should 
be such a sum as the premiums paid would 
have purchased on the basis of such increased 
premiums, and the insured entered the military 
service without obtaining the consent required, 








such provision for reducing the amount of lia- 
bility is void for uncertainty in not fixing the 
amount of extra premium.—Arendt v. North 
American Life Ins. Co., Neb., 187 N. W. 65 


39. Proof of Loss.—Where a policy of fire 
insurance contains the stipulations referred to 
in the preceding note, and contains the further 
stipulation that no officer, agent, or other repre- 
sentative of the company shall have power to 
waive any of the terms of the policy unless 
such waiver be written upon or attached there- 
to, and that no privilege or permission affecting 
the insurance under the policy exists or shall 
be claimed by the assured unless it is so written 
or attached, the refusal of the proofs of loss 
offered him by an adjuster of the company and 
his statement that he waived the same and that 
it would be unnecessary to file same, as he for 
the company acknowledged the loss, but denied 
any liability therefor, would not constitute a 
denial of liability, or a waiver of the proofs of 
loss, by the company, where no such waiver 
was written upon or attached to the policy.— 
— v. Fireman’s Fund Ins. Co., Ga., 110 S. E. 
25 


40. Imtexicating Liquers—Evidence of Own- 
ership.—The finding of spirituous liquors in 
large quantities, secreted in the dwelling house, 
outhouse, and in the weeds in the yard of the 
dwelling house of defendant, by officers, under 
a lawful search warrant, is prima facie evi- 
dence of defendant’s ownership and unlawful 
use thereof.—State v. Counts, W. Va., 110 S. E. 


Ole. 








_ 41. Search of Automobiles.—In view of the 
impossibility of procuring warrants for the 
search of automobiles suspected of transport- 


ing intoxicating liquors, the officers have a right 
without warrant to stop and search automo- 
biles, and the finding of liquor therein justifies 


the search—United States v. Bateman, U. S. D 
C., 278 Fed. 231. 
42. Search and Seizure.—A complaint that 





cases found on premises in question were sup- 
posed to contain whisky was not sufficient on 
which to issue a search warrant.—People v. 
Dineen, N. Y., 192 N. Y¥. S. 905. 


43. Landlord and Tenant—Housing Laws.— 
Smergency rent laws and housing laws legalize 
the possession of a tenant, and continue, against 
the will of the landlord, the relation of land- 
lord and tenant, and by implication abolish 
the landlord’s right of action to sue in trespass 
for tenant’s holding over after term.—440 West 
End Ave. v. Dempster, N. Y., 192 N. Y. S. 902. 


44. Lieenses—Public Service Motor Vehicles. 
—Motorcars kept by a liveryman for exclusive 
patronage, and which were not used in solicit- 
ing patronage on public streets, and in furnish- 
ing a taxicab service, did not fall within the 
definition of public service motor vehicles in 
Pub. Acts 1919, c. 233, § 7, but were within the 
definition of such cars contained in Pub. Acts 
1921, c. 77, § 1, and chapter 400, § 1, permitting 
special registration and special number plates 
“= rhe ears.—Cotter v. Stoeckel, Conn., 116 


45. Master and Servant—Scope of Employ- 
ment.—In action for death of child killed on 
public street by an automobile running 35 miles 
an hour, and operated by defendant's chauffeur, 
the law presumes that the chauffeur was act- 
ing in the line and scope of his employment, 
and plaintiff was entitled to recover unless this 
presumption was rebutted by evidence of the 
defendant.—Massey v. Pentecost.—Ala., 90 So. 
866. 


46. Municipal Corporations—Firemen’s Quar- 
ters.—Not liable for negligence in maintaining 
pole from firemen’s quarters to lower floor in 
exercise of governmental power.—Miller v. City 
of Macon, Ga., 110 S. E. 873 


47. Negligent Lighting.—A statement in a 
notice of personal injuries given to a city that 
the accident happened on or about a stated date 
is a substantial compliance with the require- 
ment of Acts 1913, p. 545, that the notice shall 
state the time the injury was received, where 
the evidence showed that the accident did occur 
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so that such notice is 
Mo., 237 S. W. 


on' the stated date, 
sufficient.—Boyd v. Kansas City, 
001. 


48. Negligence—Trespassing Minor.—An oil 
company leasing part of a railroad right of 
way for its buildings was not liable for injuries 
received by ll-year-old boy, who entered the 
premises and placed his foot upon or attempted 
to climb a neavy wagon box leaning against a 
building, causing it to fall upon him; the boy 
being a trespasser, and the case not involving 
the attractive nuisance theory.—Blakesley v. 
Standard Oil Co., Iowa, 187 N. W. 28. 


49. Public Utilities—Notice of Discontinu- 
ance.—Where a gas company was insolvent and 
its plant was mortgaged for its full value, and 
the bondholders ran the plant for several 
years at a loss, and it conceded that cessation 
of operation would terminate its franchise 
rights, and the parties were powerless to con- 
tract as to rates, the company had the right to 
cease operating its plant.—City of Lead v. West- 
ern Gas & Fuel Co., S, D., 187 N. W. 162. 


50. Railroads—Crossing.—In such a case the 
fact that there are freight cars standing on a 
side track, obstructing to some extent the view 
and hearing of one approaching the track, re- 
quires from him greater caution and increase 
of diligence in the exercise of his faculties and 
Senses to avert injury to his person, and if by 
such caution and diligence he could have seen 
the train that did him the injury, it is no 
excuse that he did not see it, if by reasonable 
and fair use of his faculties and senses he ought 
to have seen it.—Robinson vy. Chesapeake & O. 
Ry. Co., W. Va., 110 S. E. 870. 


§1. Crossing Signal.—In an action for in- 
juries at an obstructed crossing in a village, 
the.jury had the right to consider the absence 
of a flagman or automatic signal at the cross- 
ing, though neither had been ordered by the 
Public Utilities Commission under Pub. Laws 
1917, c. 50, 1919, ec. 116.—Ham vy. Maine Cent. 
R. Co., Me., 116 Atl. 261. 


52. Sales—Breach of Contract.—Where plain- 
tiff contracted to deliver about 1,350 bushels of 
black amber cane seed, the use of the word 
“about,” without any other explanation in the 
contract, will require the delivery of the spe- 
cific quantity within a reasonable limit; the 
quantity expressed, though qualified by the 
word “about,” being material and controlling, 
subject to reasonable variation.—Pierce v. Mil- 
ler, Neb., 187 N. W. 105. 


53. Breach of Contract.—That an order for 
goods contained a provision that it was not 
Subject to countermand, added nothing to its 
legal foree and effect, for in its absence the 
law would imply that the order should not be 
countermanded.—Homer N. Chase & Co. v. 
Doyle, Me., 116 Atl. 267. 


54. Fajlure to Deliver—Where seller of a 
crop of tobacco was unable to deliver a portion 
thereof when ordered by buyer, from failure to 
use reasonable efforts to prepare the tobacco 
for delivery, the failure to deliver constituted a 
breach of the contract, relieving buyer of obli- 
gation to accept the portion of the goods there- 
after offered for delivery.—Matula v. Rosen- 
field, Conn., 116 Atl. 247. 


55.——Good Faith Purchaser.—Where an own- 
er is induced by fraudulent representations to 
deliver goods to an irresponsible purchaser, and 
purchaser while in possession transfers them 
for a valuable consideration to a third person 
who act in good faith without notice of the 
fraud, the good faith purchaser's title prevails 
over that of first owner.—Indianapolis Saddlery 
Co. v. Curry, Ind., 134 N. E. 491. 


56. Title—Where the seller parted with 
possession of goods with the intention that the 
sale was to be for cash and that title was not 
to pass until the check for the purchase money 
was honored, he can, after the dishonor of the 
check, recover the goods even from an innocent 
purchaser.—Barksdale v. Banks, Ala., 90 So. 913. 


57. Sehools and School Districts—Bible Read- 
ing.—Under the terms of the charter of the city 

















of Rome the board of education has supervision ] 


and control over the public schools of said 
city, subject to the provisions of the charter 
and the ordinances lawfully passed by the city 
commissioners.—Wilkerson v. City of Rome, 
Ga., 110 S. E. 895. 


58. Foreign Language.—Though every in- 
dividual is at liberty to adopt and to follow, 
with entire freedom, whatsoever religious be- 
liefs appeal to him, that does not mean that he 
will be protected in every act he does which is 
consistent with those beliefs, for when his acts 
become inimical to the public welfare of the 
state the law may prohibit them, though they 
are acts done in pursuance of and in conformity 
with the reiigious scruples of that individual. 
—Meyer v. State, Neb., 187 N. W. 100 


59. Street Railroads—Duty to Pedestrian.—A 
motorman in charge of a street car approaching 
a street intersection, upon observing a pedestri- 
an approaching the tracks, may assume “that he 
is normal mentally, and has faculties sufficient 
to protect himself from injury, and will exercise 
ordinary care for his safety. When it is appar- 
ent that such pedestrian is heedless of his sur- 
rounding, and about to place himself in peril, 
the motorman must use every means that ordi- 
nary care and prudence require to avert injury. 
—Reynolds v. Omaha & C. B. St. Ry. Co., Neb., 
187 N. W. 92. 


60. Taxation—Conditional Sale-——Under Reve- 
nue Act 1919, § 44, requiring that property be 
assessed to the owner, personal as well as real 
property in possession of a vendee under a 
conditional sale contract cannot be assessed as 
the vendor’s property; the vendee being the 
general and beneficial owner, and the interest 
of the vendor, whose interest is primarily in 
the enforcement of a collateral pecuniary claim, 
being the money value of the debt regarded as 
a “solvent credit,” which, under Acts 1919, p. 
283, § 2, is exempt from oe Vv. 
White Furniture Co., Ala., 90 So. 


61. Vendor and Secailbed yess} aco 
fact that the purchasers of land with a per- 
petual water right accepted for several years 
an imperfect performance of an agreement to 
furnish the water, but without intent to waive 
their rights, and to give time in which to re- 
move the cause of failure, is not a waiver of 
their right to rescind for nonperformance.— 
Tudor v. Raudabaugh, U. S. D. C., 278 Fed. 254. 





62. Workmen’s Compensation—Arising Out 
3 eet ky gro kee it was the duty of a 
Cc. A. counter man to sell dormitory 


dhaiie, candy, and other articles, and also keep 
an inclosure clear, and while trying to quell a 
disturbance and clear such incolsure he re- 
ceived a blow which resulted in cerebral hem- 
orrhage, causing his death, and though there 
was evidence that his superior told him to go 
back to his place behind the counter, this was 
not until after he was struck, findings that he 
was acting within the scope of his employment, 
and that the risk of assault was a risk of such 
employment, were warranted. — Broadbent’s 
Case, Mass., 134 N. E. 632. 


63. “Employe.”—The term “employe,” in 
§ 2(b) of the Workmen's Compensation Act, 
which provides that the term “employe” shall 
include “every person * * * in the service of 
another under any contract of hire,’ etc., does 
not apply to a policeman of a municipality. 
The relation of employer and employe does not 
exist between a municipality anda policeman 
so as to create a liability and benefits under 
the act; for a policeman is a public officer.— 
Marlow v. Mayor & Aldermen of City of Savan- 
nah, Ga., 110 S. E. 923. 

64. Partial Disability—An injured employe 
unable to do his regular work, but who could 
and did do ‘other work, was not entitled to an 
award for full compensation under Workmen's 
Compensation Law, § 15, subds. > 4.—McNerney 
v. Heller, N. Y., 192 N. Y¥. S. 88 

65. Street Risk. — 2 eng a dairyman’s 
chauffeur while driving his employer’s car on 
the street after delivering some cheese was 
stabbed by an insane man, the accident arose 
out of a street risk within protection of the 
Workmen’s Compensation Law.—Katz v. A. 
Kadans & Co., N. Y., 134 N. E. 330. 




















